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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Wlliam R Millins at the
concl usion of an evidentiary hearing held on October 8, 1993.1
In that decision, the |aw judge upheld the allegations in an
anended order suspendi ng respondent's conmercial pil ot

certificate based on his inproper operation of two flights for

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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conpensation or hire in violation of the requirenents of 14
C.F.R Part 135, specifically sections 135.5, 135.293(a),
135.293(b), and 135.343.%2 The |law judge nodified the period of
suspension from 90 days, as sought by the Admnistrator, to 45
days.® For the reasons discussed bel ow, respondent's appeal is
denied and the initial decision is affirned.

It is undisputed that respondent was paid to pilot the
flights at issue,* which involved transporting corporate
executives of Chem Nucl ear Systens, Inc. However, respondent
deni es that he had operational control over those flights or that
they were subject to the requirenents of Part 135. He argues
that he provided only piloting services, and that because Chem
Nucl ear rented the aircraft used on these flights froma separate
source (Mathis Aviation) through a separate transaction, Chem
Nucl ear had operational control over the flights. Accordingly,
respondent reasons, the flights were governed only by Part 91
(setting forth general operating and flight rules), not by Part
135 (governi ng commerci al operations).

The record in this case does not support respondent's

position. W agree with the |aw judge that respondent "had the

2 These regul ations are set forth in the appendix.

® The Administrator has not appeal ed fromthe reduction in
sancti on.

“ One "flight" consisted of three |egs (Col unbia, South
Carolina, to Harrisburg, Pennsylvania, to Springfield, Illinois,
returning to Colunbia) and took place over a three-day period
from Septenber 2-4, 1992; the other flight was on August 27,
1992, from Col unbi a, South Carolina, to Raleigh, North Carolina.
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full control of this operation.” (Tr. 173.) Key to the |aw
judge's analysis, and to ours, is a letter sent by respondent to
M ke Col e, the president of Chem Nuclear, offering the use of an
aircraft which Chem Nucl ear had previously chartered froma Part
135 operator (Eagle Aviation) when respondent was enpl oyed by
that operator, and setting forth total transportation costs for
sel ected destinations. Specifically, respondent wrote:
| have the Cessna 421 that you used when | was with

Eagle Aviation. | amoffering it on a rental basis to a few

of ny old custoners at a greatly reduced rate. The way this

works is you rent the plane fromMathis Av[i]ation and pay

the pilot separately.

| have worked up the cost for the three destinations |
was told you travel to. They are as foll ows:

Harrisburg, Pa. $2367. 00

Springfield, IlI. $3100. 00

Martinsville, II1. $2891.00

M ke, | hope we can acconio]date sone of your travel
needs. |If you have any questions, you can contact ne at the

above address or call ne at [phone nunber omtted].

(Exhibit A-3.)

The aircraft in question was owned at the tinme of these
flights by Mathis Aviation, a conpany controlled solely by Janes
Mathis. M. Mathis testified that he has used respondent's
piloting services on occasion, and that respondent has assisted
himin finding clients interested in renting his aircraft.
Respondent mai ntai ns, however, that he is not connected in any
way to Mathis Aviation, and that he has recei ved no conpensation
fromthat conpany other than for pilot services. M. Mithis and
respondent stated that Chem Nucl ear | eased the aircraft from

Mat hi s Avi ation and thereby obtai ned operational control of the



4
aircraft. Both asserted that neither Mathis Aviation nor
respondent had any control over Chem Nuclear's choice of pilots
for the flights. A though M. Mthis clainmed that there was a
witten | ease agreenent between his conpany and Chem Nucl ear, no
such docunment was produced.”?

Al t hough respondent maintains that Chem Nuclear was free to
use any qualifying pilot on these flights, both M. Cole and his
secretary, Ms. Regie Oram (who also dealt with respondent in the
course of handling M. Cole's travel plans), indicated that M.
Col e had devel oped confidence in respondent as a result of
charter flights he piloted for Chem Nucl ear whil e enpl oyed by
Eagl e Avi ation, and he never had any intention of considering
other pilots.® Indeed, it seens to us that respondent's letter

to M. Cole inplicitly recogni zes, and seeks to capitalize on

> Although we agree with respondent that the |ack of a
witten | ease is not dispositive on the issue of whether a rental
arrangenent existed, it is one factor to consider. W note that
once the Adm nistrator had produced sone evi dence indicating that
the flights were controlled by respondent and were thus governed
by Part 135 -- which he did, in the formof respondent's letter
to M. Cole -- the burden shifted to respondent to rebut that
evidence. Admnistrator v. Brown, NTSB Order No. EA-3698 (1992).

We do not share the | aw judge's apparent belief that these
flights woul d have been properly conducted under Part 91 if only
there had been a separate witten aircraft |ease agreenent
bet ween Chem Nucl ear and Mathis Aviation. (Tr. 176.) Indeed,
even a witten | ease agreenent which explicitly purports to fix
operational control with the | essee of an aircraft may not be
di spositive on the issue of operational control. See FAA v.
Landy, 705 F.2d 624 (2nd Cr. 1982). -

® Chem Nucl ear apparently al ways used two pilots on its
charter flights. Although not clearly developed in the record,
it appears that respondent procured the second pilot for the
flights here at issue. (See Exhibit A-6, containing invoice sent
by respondent for "2 pilots".)
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the conpany's prior relationship with him Thus, it does not
support respondent's contention that Chem Nucl ear understood it
could have hired any pilot to fly these flights.

Respondent's contention that these flights were properly
conducted under Part 91 rests alnost entirely on the prem se that
Chem Nucl ear entered into two separate transactions, one with
Mat his Aviation (for aircraft rental) and one with respondent
(for pilot services). However, Chem Nuclear dealt only with
respondent, and though separate invoices were sent for aircraft
rental from Mathis Aviation and for pilot services from
respondent, both invoices were prepared by respondent and both
i ndi cated that paynent for both should be sent to respondent's
home address. Though respondent testified that this was sinply
to insure that the billed amunt was paid correctly, and that he
forwarded the check for aircraft rental to Mathis, we think this
ci rcunstance further supports the | aw judge' s concl usion that
this was "a single deal" controlled by respondent. (Tr. 173.)
| ndeed, despite the attenpt to separate aircraft rental and pil ot
services into separate transactions, the record as a whol e
indicates that the two were offered together by respondent, and
that they were treated by Chem Nuclear as a unified
transportati on package. Qur case | aw nakes clear that obtaining
both a flight crew and an airplane fromthe same source (known as
a "wet |lease") is usually considered conclusive evidence of

carriage for conpensation or hire. Admnistrator v. Poirier, 5

NTSB 1928 (1987).
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Chem Nuclear's interest in respondent's offer was based
primarily on a desire to save noney on air travel. However, M.
Oramand M. Cole indicated that they also wanted to insure that
the corporate executives were "handl ed as professionally .
and safely as possible" (Tr. 78-79), and that respondent was
properly qualified to offer the arrangenent outlined in his
letter (Tr. 101). Internally-prepared "airplane charter cost
justification" worksheets conpared the cost of respondent's offer
with the costs they would ot herwi se have incurred using a
commercial air carrier. |Indeed, despite their apparent
recognition that the arrangenent offered by respondent was
sonehow "di fferent"” from what they had previously obtained from
Eagle Aviation (a carrier subject to the conprehensive
certification, training, and testing requirenments of Part 135),
neither M. Cole nor Ms. Oramindicated that they understood the
inplications -- beyond a difference in price -- of conducting a
flight under Part 91 as distinguished fromPart 135.

We agree with the Adm nistrator that this case is simlar to

Adm ni strator v. CGolden Eagle Aviation, 1 NISB 1028 (1971), where

we held that, despite the existence of separate contracts with

separate entities for |lease of aircraft and for piloting/flight

services, the respondent in that case was the operator of the

flights in that he had offered, and ultimately provided, an

entire air transportation service including aircraft and pilots.
In that case, as in this one, "the proposal presented by

respondent to [the potential custoner] involved a conplete air
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transportation charter service, including the procurenent of a
suitable aircraft . . . [and] paynent for the entire service was
made to respondent, who in turn paid [the aircraft lessor,]" with
whom t he custoner had no direct contact. 1d. at 1031. Also, as

in Golden Eagle, respondent in this case "exercised conplete

control over all phases of these operations which required any
avi ation expertise, leaving to [the custoners] only those
deci sions normal |y made by any shi pper or custoner concerning
what or who is to be transported, to and from which points, and
at what tinmes." |Id.

In sum we think the record belies respondent's inplied
i nsi stence that Chem Nucl ear knew it was assum ng operational
control over the flights and that they would thus be governed
only by the requirenents of Part 91. Rather, we agree with the
| aw judge that respondent had operational control, and that these

flights were governed by the requirenments of Part 135.

ACCORDI NGY, IT IS ORDERED THAT:
1. Respondent's appeal is denied; and
2. The initial decision suspending respondent's pil ot
certificate for 45 days is affirned, as consistent wth this
opi ni on and order.

HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above opinion and order.



